The inadequacy of EU efforts to address the particular vulnerability to rights abuses faced by irregular migrants has become an article of faith for academics, activists and practitioners involved in the field of EU migration policy. This inadequacy is thrown into sharp relief by the efforts expended by the EU to prevent and reduce irregular migration, and control migration more generally. Despite the emphasis placed on migration control in the common EU migration policy which is being developed since 1999, that same policy and the EU legal order more broadly contain the raw materials out of which a robust human rights protection framework for irregular migrants may be wrought. The entry into force of the Treaty of Lisbon in 2009 increases the chances of the practical realisation of such a framework, the makings of which are already discernible in the recent jurisprudence of the CJEU.
INTRODUCTION
The entry into force of the Amsterdam Treaty in 1999 conferred law-making powers on the EU in the field of migration and provided the legal basis for the realisation of the call by the European Council in the Tampere Conclusions of the same year to develop a common EU asylum and migration policy. This common asylum and migration policy was to be developed as part of the broader project of turning the EU into an area of freedom, security and justice (AFSJ). Efforts to forge this common policy have been pursued in three main policy areas, namely, regular migration, irregular migration and asylum. The main response of the EU to the issue of irregular migration is to try to prevent the arrival of irregular migrants and to deport those who have managed to enter or remain in the EU. This response, coupled with the EU's tendency to treat the issue of irregular migration as a law enforcement and security issue, has led to the adoption of legislation aimed at preventing and controlling such migration without having due regard to the protection of the human rights of such migrants. The apparent lack of concern with migrants' rights in the development of a common EU migration policy is perhaps most starkly illustrated by the aversion at EU level 1 In this article I will argue that despite the inherent vulnerability of irregular migrants and the punitive impetus behind EU legislative and policy activity in the field of irregular migration, many of the measures adopted to reduce and prevent such migration also contain provisions which may be exploited to secure greater protection of the rights of irregular migrants. In this regard, the CJEU is leading the way, particularly in recent rulings on the substance of the safeguards contained in the Return Directive. The growth in recent years in the number of judgments from the CJEU concerning irregular migrants' rights has been facilitated by the entry into force in 2009 by the Treaty of Lisbon which, I argue, has altered the EU human rights landscape to the benefit of migrants in an irregular situation.
PREVENTION, DETENTION AND EXPULSION: THE EUROPEAN UNION APPROACH TO IRREGULAR MIGRATION AND THE RIGHTS OF IRREGULAR MIGRANTS
A. Awareness that irregular migrants have rights overshadowed by preoccupation with preventing irregular migration and deporting irregular migrants The European Commission's interest in a common approach to irregular migration predates EU legislative competence in this field. Irregular migration in the 1970s, spawned by efforts to restrict migration in the wake of the oil crisis, prompted the Commission to call on Member States to urgently adopt a common approach to deterrent measures. 6 This was followed by a draft Directive to combat irregular migration and employment which focused on enhanced cooperation between Member States, the imposition of penalties and the protection of workers' rights in relation to work performed. 7 While the Directive was not adopted, it evinced a concern not just with preventing irregular migration but also with protecting the human rights of irregular migrants, a dual approach taken by the UN and ILO during the same decade.
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Thus over two decades before EU legislative competence in the field of migration we can identify the issues which continue to dominate the field today, namely, the effort to forge a common European approach to irregular migration and the tension this reveals between the desire to prevent such migration and the requirement that the human rights of irregular migrants be respected.
Subsequently, cooperation between Member States on irregular migration took place on an intergovernmental basis and occurred outside the EU framework. 9 Ministers responsible for migration met to adopt 'soft-law' measures and the Schengen Information Agreement, adopted in 1991, stressed the importance of preventing irregular migration. 10 The Maastricht Treaty, 11 which 7 Proposal for a Council Directive concerning the approximation of the legislation of the Member
States in order to combat illegal migration and illegal employment COM(1978) 86 final at para 5.
The legal basis for the proposed Directive was Article 94 EC (now Article 115 TFEU) which empowered the Council, acting unanimously on a proposal from the Commission, to issue directives for the approximation of Member State laws which directly affect the functioning of the common market.
formalised intergovernmental cooperation within EU structures, obliged Member States to cooperate on matters relating to Justice and Home Affairs, and identified the fight against irregular migration as an item of common interest. 12 While the Commission's dual focus on prevention of irregular migration and protection of irregular migrants' rights was evident in its 1994
Communication on Immigration and Asylum Policies, 13 intergovernmental cooperation privileged the former and resulted in the adoption of measures dealing mainly with prevention of unauthorised employment and facilitation of expulsion. , 15 -16 Oct. 1999 , Bulletin EU 10 -1999 Vienna Action Plan, supra n 18 at para 36(c)(ii).
21 Ibid. at para 36(d)(iv). In the Stockholm Programme, the third set of strategic guidelines for the AFSJ after the Tampere Conclusions and the Hague Programme, the European Council advised that the Treaty of Lisbon should be exploited to strengthen the AFSJ for the benefit of Union citizens. 62 The Treaty also, however, offers opportunities to strengthen the same area for the benefit of irregular migrants.
Though the Stockholm Programme is animated by a concern with 'the interests and needs of citizens', it notes the need to respect the fundamental rights and freedoms of the person while guaranteeing security. Law enforcement measures and measures to safeguard individual rights and the rule of law must be mutually reinforced, with future actions to be centred on Union citizens 'and others persons for whom the Union has a responsibility'. 71 Baldaccini, supra n 38 at 2. 72 Return Directive, at para 10 Preamble.
73 Return Directive, Article 7(1).
74 Return Directive, Article 7(4). 75 Return Directive, Article 13(1), (2) and (4).
right of appeal to a judicial authority which would have suspensive effect, as well as the extension of legal aid to those who lack sufficient resources to obtain such aid.
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The Return Directive may thus justifiably be criticised for leaving too much discretion in the hands of the Member States, thereby undermining the harmonisation at which EU legislation by its very nature aims. The extent to which the original Commission proposal was watered down 77 underlines not just a punitive intent but also the difficulty inherent in a law-making process which requires the approval of both the EU institutional actors and 28 sovereign States.
But despite the deficiencies which have led the Directive to be characterised as codifying an expulsion regime which is lacking from a rights perspective, 78 it simultaneously allows for the ultimate vindication of the rights of individual irregular migrants, namely, the conferral of a legal status. While the punitive bias of the legislation cannot be gainsaid, it simultaneously gives Member
States the option to regularise the stay of irregular migrants instead of deporting them, granting them a right to remain and thereby removing them from the reach of a procedurally punitive return process. Article 63(3)(b) EC) and is not directly related to EU migration policy but which nonetheless could make a significant contribution to the protection and advancement of the rights of irregular migrants is the Victims of Crime Directive, 86 the deadline for transposition of which was November 2015.
Article 1 of the Directive states that its objective is to ensure that victims of crime receive appropriate information, support and protection and are able to participate in criminal proceedings.
Crucially, it provides that the rights set out in the Directive apply to victims regardless of their residence status. and that the police, judges and other professionals are trained to deal with victims in a sensitive and appropriate manner. 87 Given that the very status of irregular migrants makes them particularly vulnerable to becoming victims of crime, the potential that this Directive holds for such migrants is significant.
The feature of the lives of irregular migrants which would make them such significant beneficiaries of the Directive also, however, has the potential to vitiate the Directive's safeguards for such migrants. The risk and fear of deportation which accompanies every encounter with State authorities make irregular migrants wary of coming into contact such authorities. It will be necessary therefore for Member States when transposing the Directive to institute a policy of not using information gathered during the whole victim support process for migration control purposes.
Arguably, such an approach will be required so as to ensure the effectiveness of the Directive and the attainment of its goals. 
Some of this legislation, along with EU legislation in other fields

THE EU LEGAL LANDSCAPE AFTER THE TREATY OF LISBON: MORE RESPECT FOR THE RIGHTS OF IRREGULAR MIGRANTS?
The entry into force of the Treaty of Lisbon effected a number of important institutional and legislative changes which are of particular relevance for the AFSJ and the field of migration and asylum. The Council is no longer required to act unanimously in this field and the ordinary legislative procedure has been extended beyond measures concerning asylum and borders to include legal and labour migration, 89 transforming the European Parliament into co-legislator. In addition, the CJEU can now give preliminary rulings to any national court or tribunal on the validity of acts in the AFSJ by EU institutions. 90 The Treaty of Lisbon also imposed an obligation on the EU to accede to the ECHR 91 and made the Charter of Fundamental Rights legally binding on the EU. . 104 The Charter has been described as a Bill of Rights for EU citizens which has transformed the relationship between the individual and the State due to the fact that it provides a 100 Baldaccini, supra n 38 at 2. 
THE CJEU AND IRREGULAR MIGRANTS
A. Irregular Migrant Family Members of European Union Citizens
The CJEU has delivered two landmark rulings in which it essentially accepted that the family ties of 124 Ibid. at para 45.
See Opinion of the CJEU that the agreement on the accession of the EU to the ECHR is not compatible with Article 6(2) TEU or with Protocol 8 relating to Article 6(2) of the Treaty on European Union on the accession of the Union to the European Convention on the Protection of
Zambrano exemplifies the potential of the CJEU to oblige States to confer a legal status on migrants in an irregular situation on account of their connection with EU citizens. In the subsequent cases of McCarthy  126 and Dereci 127 the Court had the opportunity to extend the regularising effect of that connection beyond the irregular migrant parents of minor dependent EU citizen children to the non-EU spouses and parents of adult, non-dependent EU citizens, but passed up the opportunity, no doubt alive to the political implications of such a potentially far-reaching decision. This of course does not preclude such a development in the future.
B. Irregular Migrants and European Union Employment Law
More recently, in the case of Tümer 128 the CJEU confirmed the applicability of EU employment law to all TCNs, regardless of their migration status. The case concerned a Turkish citizen unlawfully resident in the Netherlands who, after the company for which he worked was declared insolvent, that an unlawfully resident TCN is not to be regarded as an employee and thus is not entitled to insolvency benefit. The Netherlands government and the Employee Insurance authority argued that the Directive could not be relied upon by an unlawfully resident migrant as, firstly, the legal basis in the Treaties for its adoption 130 did not cover TCNs and, secondly, application of the Directive to Mr. Tümer would be contrary to EU migration policy, particularly the Directive on long-term residence which only confers a right to equal treatment on lawfully resident TCNs.
131
The CJEU ruled, however, that the legal basis provided by the Treaties for the adoption of the employer insolvency Directive does not expressly restrict the scope of application of measures adopted thereunder to EU citizens. Furthermore, the fact that the Directive on long-term residence conferred a right to equal treatment only on lawfully resident TCNs does not in any way prevent the EU from adopting other acts which confer rights on TCNs for the purpose of achieving the individual objectives of such acts.
132
The Court noted that the act in question in the instant case, the employer insolvency Directive, does not in any way exclude TCNs from its scope. Neither does it permit Member States to make such an exclusion. While accepting that the Directive afforded discretion to the Member State in defining the term 'employee', the Court went on to note that the social objective of the Directive was to secure a minimum level of protection to employees in the event of employer insolvency and that disqualifying irregular TCNs from qualifying as employees would be contrary to this objective.
The Court thus held that the Directive precludes national legislation which does not entitle unlawfully present TCNs to be regarded as employees with the right to insolvency benefit.
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Like Metock and Zambrano, Tümer thus provides a salient illustration of the potential of EU law to secure the rights of irregular migrants in the absence of sufficiently robust protection regimes at the Member State level. Tümer also opens up a vista of positive possible future developments in the field of EU law protection of irregular migrants' rights. The two key elements to which the Court had regard in its judgment were that the legislation in question did not expressly exclude
TCNs from its scope, nor permit Member States to do, and that such an exclusion would be contrary to the social objective of the legislation. These are conditions which are likely to be satisfied by a very wide variety of EU acts in various fields of EU law with the result that TCNs, regardless of their migration status, may successfully rely on them for the protection of their rights.
C. Codification of Irregular Migrants' Rights through the Case Law of the Court of Justice of the European Union on the Return Directive
The Return Directive has given rise to a significant body of case law in which the CJEU has clarified the scope and substance of the rights and safeguards conferred on irregular migrants by this signature piece of EU legislation. Mahdi did, however, see the Court engage in the substance of judicial review of detention under the Directive. The Directive allows Member States to detain irregular migrants pending removal on the order of administrative or judicial authorities, when no other less coercive measures would be effective, for an initial maximum period of six months. This period of detention may be extended for a further period of a maximum of 12 months when removal cannot be effected due to a lack of cooperation by the migrant in question concerned, or due to delays in obtaining the necessary documentation from third countries, but such extension must be subject to the supervision of judicial authorities, and not an administrative authority.
The Court in Mahdi ruled that when considering an application for extension of the initial period of detention, the judicial authority must engage in an in-depth case-by-case examination as to whether detention should be extended or instead replaced with a less coercive measure or, indeed, whether the TCN concerned should be released. The judicial authority also has 'power to take into account the facts stated and evidence adduced by the administrative authority which has brought the matter before it, as well as any facts, evidence and observations which may be submitted to the judicial authority in the course of the proceedings'. 141 Thus the powers of the judicial authority in the context of an examination can under no circumstances be confined just to the matters adduced by the administrative authority concerned.
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The CJEU also found that the Directive precluded the Bulgarian legislation allowing the initial six-month period of detention to be extended solely because the migrant in question has no identity documents. It is necessary instead for the judicial authority to undertake an individual assessment of the case to ascertain whether a less coercive measure may be applied effectively to the TCN or whether there is a risk of him absconding.
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While the Directive provides that the initial period of detention can be prolonged only in the event of lack of cooperation by the migrant in question or due to delays in obtaining the necessary documentation from third countries, the CJEU held that an absence of identity documents does not in and of itself constitute such a 'lack of cooperation' justifying extension of the period of detention. It is instead for the national judicial authority to determine whether the TCN's conduct during the period of detention shows that he has not cooperated in the implementation of the removal operation and that it is likely that that operation lasts longer than anticipated because of that conduct.
144
Any decision concerning the extension of the detention period must, as in the case of the initial detention order, be in writing, with reasons being given in fact and in law so as to allow the 141 Ibid. at para 64.
142 Ibid. at para 62.
143 Ibid. at para 74.
judicial authority to effectively carry out the review of the legality of the decision. 145 Mahdi thus mandated a robust judicial supervision of the ability of Member States to extend the detention of irregular migrants subject to a removal order beyond the initial period of six months.
(ii) Curbing the criminalisation of irregular migrants
The CJEU has interpreted the Directive in a number of rulings in a way which severely limited But in cases where non-return results from a lack of cooperation with a country of origin or transit, the non-return of the TCN is presumably justified and criminal sanctions may not be imposed on her solely on the ground of her continued unlawful stay. Member States may, in such situations, regularise the status of such immigrants, but are under no obligation to do so and the Court so far has provided little guidance as to the treatment to be accorded to irregular migrants for whom there are justified grounds for non-return.
153 Ibid. at para 45. clearly articulated a staunch defence of the specific detention conditions which are owed to irregular migrants facing deportation. The judgments bring into focus the Member States whose legislation does not require a separation of migrant detainees and ordinary prisoners 160 and highlight once again the capacity and potential for EU law and the CJEU to roundly vindicate the rights of irregular migrants.
(iii) Upholding the requirement of specialised detention facilities for irregular migrants facing expulsion
More generally, the jurisprudence of the CJEU concerning the Return Directive illustrates a number of important developments in relation to EU migration policy and the AFSJ more broadly.
Firstly, migration is one of the policy fields of the AFSJ which has benefited from the urgent 158 Pham supra n 156 at para 21. constraining domestic migration law -often to the benefit of irregular migrants -and contributing to the ever greater movement toward a common EU migration policy.
CONCLUSION
Irregular migrants are amongst the most vulnerable people in the EU. Their very presence in the host Member State makes them liable to expulsion. The Damoclean sword of deportation which shapes and structures their lives renders them particularly susceptible to exploitation. They will often be afraid to approach the relevant State authorities and services if they fall victim to crime or require medical treatment. By the same token, they may be slow to seek redress through official channels if they are underpaid, unpaid or otherwise exploited or abused by unscrupulous employers.
The laws and policies put in place to control migration often have the effect of curtailing access to justice for irregular migrants, leading to an inevitable diminution in the protection of their rights. In the context of the continued refusal of EU Member States to ratify the ICMW, and the concomitant lack of support at the EU level for ratification of this core international human rights instrument, the rights framework sketched in the preceding paragraphs can go some distance to improving the situation for the vast majority of migrants who are in an irregular situation in the EU if its enforcement is pursued at the EU and Member State levels.
The examination of EU policy, legislation and case law makes it clear that despite the EU fixation with preventing and reducing irregular migration the EU legal order contains many rights protection provisions for irregular migrants. Furthermore, the entry into force of the Treaty of Lisbon in 2009 has produced a legal landscape which is arguably more conducive than ever before to the protection of irregular migrants' rights. These features of the AFSJ, coupled with the rightsvindicating rulings increasingly being delivered by the CJEU, illustrate the potential for forging a common EU migration policy which contains a robust regime of rights protection for irregular migrants. Such a policy is essential to the creation of an AFSJ where all people, including migrants, benefit from the effective respect of the fundamental rights enshrined in the Charter.
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